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. ter, former Chairman ap - eptoy .’ of the Texas Un-~
enployment-couwnn;at 5n B-nw on, for sn opinion of this
Department upon the -3 g %--mpaaymant Goampensation
Aat of the parties oovA CYs g with % : Y Law rira.

e oall'y»= ) A faot that tht unxeriul
attached tu the le te of request jcotcerned five &irfferent
lawyers; .k e faphished with photostat copies
of the cop » - rtwo 6 these individuals. We,
tharefo~» . gn to the expression of the re-~

latioa: ; ipg between the X and ¥ Law Firm end the eo-

call _

e wRLL sgusider the contiact with the individual
A, Thias\ls ® : executed between the X and Y Lew ¥irm
general pavitners apd with ancther lawyer under whieh.tha

capital, law Ml¥Pary, rurniture, rixhnros, typewriters, add-
ing machines, and general office equipment as, im the opinion
of the genaral partner, based upon paet experience, is reason~
ably necessary to carry on and operate a gsneral law business
in tnexcity of Fort Worsh, fax&l, the firm %o Ls known ao

L and 1, .

NO -COIIHUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPINIGN UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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The speclial partner agrees to diligently devote his
professional time and skill to such legal matters, of the
general partner and associated speciel partners, as may re-
osive his attention and to pay over to the joint bhookkeeping
of the general partner and assoclated speoial peartners all

fees apd charges received and collected by him in oconneotion
rharawtth_

A VT e A8

*3. 4t 4is mutually agreed that Speoial Partner
shall be entitled to receive, as hia share of

and interest in, the special partnership herein
and heredy oreated, the following amounts, which
shall eonstitute payment to him, in full, for

his entire interest in the ocurrent earnings end
business of the speolal partnerabip herein formed:

"Ten per cent of the net cash profits esarned and
received by General Parther and all asgooiated
spscial partners sngaged in the general prastice

of law under the Tirm name of *X and Y'; sush net
profits to be determined, at the end of sach
calendar year during the term of this special
partnership agreement by subtrecting from the gross
legal fees, salaries and retalners asctually collected
during each oalendar year of this special partneraship
agrsemant, the aggregate amount of operating expenses
which, among other items, shall inglude salaries paid
t0 atenographers, bookkeepar; file clerk, telephone
operator, janitor, and other similar empleoyees, rent,
1ight and heat, if these three items are paid,
stationery and orrice supplies, unrefunded toicphnnc
and telegraph expense znd sharges, stamps, taxes,

bad debts, miscellanecus sxpsnses and donations,

of the same general character whioch General partaer
has heretofore included in miscellansous expense and
donation accounts, and all amocunts received dy other
associated Speglal Partnars.

"Tn determining the net sarnings of General FPariner
and associated partnsrs, in which Special Partner
herein named shall share, tc the extent herelndefore
set cut, there shall be exscluded from the groas
annual expense of General Fartner, ibe ocost of all
books, oonstituting a part of the permanent law
11brary of General Partnarj also, all furniture,
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fixtures, typewriters and general offioce equip~
ment, &ll of which are now, and will continue
to be the sole property of General Fartner;

and opeclal Yartner shall not have any right,
title or interest therein, nor in and to the
capital supplied by General fartner with which
tc operate the business of sald lew firm,

"6, 4t i3 mutually agreed Genersl Partner shall
be thes exclusive Judge of the general policies

of said gartnoruhip firm of X and Y, and that
General Yartner shall have exclusive charge,
sontrol and supervision of office detalls, of=-
tice management, bookkeeping and accounting, file
ing, purchase of office stationery and supplies,
the hiring and disolarge, and the fixing of
salaries, hours and regulations governing steno-
graphers, bookkesper, fils olerk, telephone
cperator, janitor, and other similar employees}
and, with respeot tc all sush matters General
Fartner shall not be expected or rejuired to son-
sult with, or secure the comsent of Special Part-
neyr, who hereby ratifies, approves and confirmes
all that General Partner may 4o in such matters.

*7. The speaial partnership herein formed shall

be antomatisally dissclved by ths death of elither
I or Y, two of the General Partners, or by the
death of Special Fartaer, with whomz this agresment
is zade} or it may be terminated at the election

of either General Partner or Speaial Partner, by
ths cne sc eleoting to terminate giving thirty
deys' previcus notice %¢ the otherj and, at the

end of sald thirty day period, this Spesial Partoer-
ship Agreexment shall in all respects de terminated,
and Speciel Fartner shall be entitled to his share,
as herelinbefore set out, of the net earanings of
Genaral Fartner and all assoclated <peeial Partners
up to the date of the terminaticn ¢f this partner-
ship sagreexent, but no longeyr, <4t ie further
aususlly agreed that 2o consideration will be given
or allowance made to Spseial Partaer, upon the
tersination of this Special Fartnership igreemant
en acoount of any uncolleeted legal fees, salaries
and rstalners, or to seharges or earnings, on any
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unfiniahed leisl business, whien hays not then

been actually collected} It being the inte:tion

of General rartnay ané .pecial Partoner to liait

and restriot, and they do hereby agree to limit

and restriot Lpeoial rartner's share snd intereat,
at the time or the ternination of this “pecial Fart~
nership Agreexent, to the agtual cash fees, salaries
and retainersz collected up to the tize of suych dis-
solution, but not thereafter, except in the follow=-
ing insta:ces Zpeoirl Fartner's percentage, herein-
before set out and defined, shall be aphlicsdle tc
that portion of any legal fee ef (5,000,00, or more,
ecllected within sixz mcnthe from the date this
Spescial fartrership Agreement terainates oz legal
business on hand thirty days prior tharetce, whieh
the period, from the tine the business cozmes into
the orrice up to the time of the termination of thia
Agreezent, bears to the total periocd of time during
whioch 28id businessz was handled} for instsnce, if
the particular pilese of business eame intc the
office six monthse prior te the termination of this
agreenent, and was conciuded six months thereafter,
then one-half of ihe Ies collected therefrom, under
tihe occnfiticns named, would be applicable to Special
Fartner's peroentage, the other one~half rot,

*This cpeeinl Jartnership sgreement shall de
sfiective as of January 1, 1938, snéd shall coatinue
ustil dissclved in the manner above set out,

wEITHESS TEE EANDS CF THE CONTRACTING PARTIES,
thie day of ipril, 4. D. 1938,

T Ganeral PATLner

Speoinl Partner®

A conslideration of this and the contract exscuted with
B discloses u slight differense in the two contracts) ocnse~
qQUently, we will dispose of the conmtract with 4, the substasce
Of which 4s heretoiore set cut, ‘
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e have in Texas a general partnership, end what we
tera a limited or special partnership organized under the
provisions of Articles 6110 to 6132 of the Vernon's Revised
Civil “tetutes of 1925,

The material transmitted to us wlth your letter of
requesat does not disclose that the statutes of Texss have
been complied with in respect to the formation of a limited
partnership.

Artiocle 8117, Revised Civil Statuteas, reads as follows!

"No sueh partnership shell be deemed to have
been formed until a certificate shall have been
madie, acknowledged, filed and recorded, nor

until an affidavit shall have been filed as

above directed; and if any false statement be
made in such certiricete or effidavit, all the
peracns interested in such partnership shall bve
1ieble for all the engagements thereof as general
partners,”

I7 such a certificate has been made and recorded, we 40
not have that information, From the terms of the contract,
it appears to be ope thet does not meet the provisions thet
are deemed necegsary by the iegislature in enacting the
statute pertalning to such partnershlp. The legislature has
thought it necessary to make these requirements for the pro-
tection of the publiec in dealing with limited partnerships,
Apparently, these contracting partners have sought to enter
intc an agreewent for the mutual benefit of each, but with
strict limitations upon the interest of the so-called special
partner without giving the publie notise of these limitations,
We do not purport to say that attorneys may not enter into a
speoial partnership; however, we 40 find that Texss Juris-
prudence, Volume 32, page 58& in the notes indlcates & doubt
thet such & relationship may be created,

Article 5221b, 17 (g) (1) reads as follows:

"1:mploymenst'! subjest to the other provisions of
this subsection, means service, including service
in interstate commerce, performed for wages or
under any contract of hire, writien or oral, ex-
press or implied, provided that any services per-
formed by an individual for wages shall be deemed

N
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to be employmzent subject to this Act unless and
until it is shown to the satisfaction of the Com-
mission that such individual has been znd will
continue to de free from control or direction over
the performance of such services bocth under his
oontract of serviee and in lsct."

Artiocle 5221b-17(c) reads as follows!

"{o) 'wages' mezns all remuneration payable for
personal servioces, including commissions and
bonuses and the ogash value of sll rezunerstlion
payable in any medium other than coash, Gratuities
customarily received by an individual in the course
of his employment from persons othar than his
enploying unit shaell be treated as wages payable by
his employing unit, The reasonable cash value of
rexunerntion peyable by his employing units. The
reasonable cash value of remuneraticn payable in
any medium other then cash, and the reascnable
amount of gratuities, shall be estimated and deter-
nined in accordanse with rules prescribed by the
Commission,"™

We are not asked to determine if the law firm 1ie oivilly
liadble for the acts cf 4 and B, but if under the facts they
are in employment undey our definition of the ferm.

it 18 not necessary that all partners contribute
¢apital but they ray contribute services. However, persons
may contribute to an enterprise, but if they own no interest
in the business they are not partners. ichlesinger vs.
Kennerly, 41 o. w., {84) 1002, In 32 Tex. Jurie., Seation 20,
page 245, we find the statement that a comrunity of owner-
ship and in profits or earnings ae well as in a busineas
nane i1s necessary to a partnershlp. Citing English va, kills,
299 o, W, 042,

In this instanoe the general partneras have agreed to
furnish the capital, but they have not given A any ownership
in the ocapital contributed or any power of control,

In 32 Tex. Juris., page 247, there is the statement
that no partnership is created if the agreement is really to
peYve a superlor for compensation and without any general
share in interest or control, though compensation is dependent
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cn the makin% of profits and ocnsicts in a share of then,
Citing meny lexes cases.- ‘

The case of Buzard vs. Bank of Greenville, 2 >, W, 54,
an oplnion of the cuprems Court by Judge Gaines i1s one of our
firset cases on the subject, It held that an arrangement
whereby a formerly salaried agzent who worked for a share
of the expected prorits as compensation for his eservices and
who would not be compensated if there should be losses was
not a partnership but an agenoy.

In déurray Ginning System Coampany vs. Exchange National
Bank, 61 &, ¥. 508, the manager of a gin contraocted to take
charge of a gin with a salary for all year, but & share in
the earnings durling the season - all equipment was furnished
by the original owneri this was held ar agenocy.

Patently, thes genexral partners have given A none of
the control of the firm's business. At the termination of
the contract A has no ownership or interest in the fees
recelvable even though the bdbusiness was ascquired and work
done after the time of his contract exocept in the fees of
over {5,000,00 colleoted if, as, and when provided by the
gontract.

We fall to find the existence of the necessary elemsnts
of a partnership between X and Y law firm and A, HKe seems
t0 be smerving for a percentage of csrtain profits with no
control or ownership of the capital or of the businems of the
firm.

The contract between the general partners X and Y,
a lew firm doing business as X and Y and B the sc-galled
"special partner” is eas followst

"Phis SPECIAL PARTNERSHIP AGREEMENT, entered into
between X and Y, a partnership rirm, engaged in
the general practice of law, in Fort Worth, Texas,
herelinafter, for occnvenience, refarred to as
"General Partner® and B, an attorney at law of
Fort worth, Texas, hereinafter referred to, for
convenience, as “"Special Partner,® is to
FITNESSETE
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%1, General Fartner agrees to rurnish, for the
use of General Partner and associated Special
rartgers, practicing law under the firm name of

X &Y, st fort worth, Texas, such necessary
operating capital, law library, furniture, fix~
tures, typrewriters, adding mechines, and general
office equipment, as, in the opinion of General
Partner, based upon past experiense, is reasonabdbly
necesgary .to oarry on and operate a general law
business in the City of ¥ort Worth, Texas,

%2, Epeoilal Fartner agress to diligently devote
his professional time and skil) to such legal
matters, of General Yartner and associated Speciel
Fartners, as may receive hig attention, and to

pay over to the joint bookkeeper of General Part-
ner and masociated cpeclal Yartners, all fees

and charges reoeived and cclleoted by him in oon-~
nection therewith,

"3, It is mutually agreed that Special Partner
shall be entitled $o0 receive, as hisg share of,
and interest in, the speoial partnership herein
and bhereby oreated, the following amountas, which
shall constitute payment tc him, in full, for his
entire interest in the currsnt earnings and busi-
ness of the special partnership herein formed.

»(a) ~5~ per cent of the net cash profits earned
and received by Ueneral Fartner and all assoclated
gpecial partners engaged in the general practice

of law under the firm neme of "X and YY"} sush net
profits to be determined, at the end of sach
calendar year during the term of this special
partnership egreement by subtracting from the

grosa legal fees, salaries and retalners actually
collected during each calendar year of this apeclial
partnership agreement, the aggregate amount of
operating expenses} which, among other items, shall
inelude salaries paid to stenographers, bookkeeper,
file clerk, telephone operator, janitor, and other
similar employees, rent, light and heat, 1f these
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three items are paid, stationery and ofrfice
supplies, unrefunded telephone and telegraph
expense and charges, atamps, taxes, bad debts,
miscellanecus expenses and donations, of the
same seneral charaoter whioh General Partner

has heretofore included in miscellsneous ex-
pense and donation accounts, together with the
sun of One Hundred Twonty-rive Dollars ($125,00)
per month, being the estimated and agreed depre~
ciation sustained by General Partner on law
librery, furniture, fixtures, and office equipment
belonging exelusively to General ‘artner.

“In determining the net earnings of Gensral Part-
ner and asscsiated partners, in which Special
Partner herein named shall share, to the extent
hereinbefore set out, thers shall be exsluded
from the gross annual expense of General Partner,
the cost of all books, constituting a part of the
permanent law library of General Partner; also,
all furniture, fixtures, sypewriters and general
office equipment, all of which are now, anéd will
continue to be the sole property of Genersl Part~
ner; and Special Partner shall not have any right,
title or interest therein, nor in ané to the
capital supplied by General ‘artner with which t¢
operate the business cof sald law firm.

"(b) General Partner guaranteea to Special Part-
ner that his share, a8 hereinbefore set ous, of
the net profits of Ueneral Yartner and assoglated
3pecial Partners, during each twelve months!
pericd that this contract of speocisl partnership
shall oontinue, shall not be less than £5,000.00
and, General Partner agrecs %o advance %o Special
Partner this guaranteed minimum amount of §$,000,00
in twelve (12) equal sums, payable monthly, At
the end of each celendar year, if ipeclel Partner's
- share in the net profits, aa hereinbefore defined,
of the joint venturs, shall be more than £5,000.00
(the minimum annual guaranteed amount) General Part-
ner agress to pay the amount of the excess to
Special Fartner; but if the share of Special Partner
shall be less than the minimum annual guaranteed
amount of £5,000,00 then it is mutuslly agreed that
said minimum annual guaranteed amount shall aone
stitute payment in full for ths interest and share
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of Upecial fartner during such calendsr year in
juestlion.

n4, 3% 18 contexzplated that Ceneral Yertaner

will, from time tc time, enter into additional
special partnershlp agreements with other attor-
neys, now and hereafter assoclated with General
Partner in the general practice of law, under the
firm name of X snd ¥, in Fort worth, Texas; and
nay, from time to time, change and amend same;
and, with respect to all such special partnershiy
agreaments and amendments thereto, it is mutually
agreed that Genersl Partner shall have and possess
at all times the full right and authority to enter
into and meke a8 many additional speclal partner-
ship agreements, ohanges and amendments thereto,
as General Fartner may consider to the bast
interest of said firm of X & ¥, and upon such terms
and conditions ca General partner and any spesial
partner may mutuelly agree uponj and, the termina-
tion of a special partnership agreement with one
speoclal partner shall not, in any way, involve or
effact a special partnership agreement with othex
speclal partners; each speclal partnership agree-
ment being independent of and separate and dis~
tinet from the othsrs.

v5, It iz mutually agreed that the lagal fess,
salaries, and retainers oollected by General

Partner and associated ipecial Partners, doing
business under the firm name of X & Y, In the City
of Fort worth, Texas, shall not ineclude any oom~
miesions, allowances or payments, earned or re-
ceived by any one of the general partners, or by

any one of the Zpeaiel Partners, for aotlng as Ad-
winistrator, LKxecutor, or Trudtee of an estate or
under a will, or under a trust instrument; but fees
and allowances peld to and received by any of the
General or +“peclal Partners for scting as trustee

in bankruptey, attorney for trustee in bankruptaey,
recelver, or as attorney for the recelver, appcinted
by either the utete or Federal Courts, shall be con-
sidered & legal fec, and included in the gross
sarnings of General and assoclmted Speelel Partners.

wg, it is mgguﬁlly agreed General Partner shall
be the exclugive judge of the general policies of
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said partnership firm of X & Y, and that General
Partner shall have exclusive charge, controcl and
supervisicn of office detalls, office menagement,
bookkeeping and accounting, filling, purchasge of
office stationary and aupplies, the hiring and
d3scharge, and the fixing of salaries, hours and
regulations governing stenographers, bookkeeper,
Tile clerk, telephone operater, Janitor, and

other simlilar employecs} and, with respect to all
such metters General Partner shall not be expected,
or reguired to oconsult with, or secure the oonsent
of Epecial Partner, who hereby ratifies, approves
and confirms all that General Partner may do in
such natters.

*?, The following is of the essence of this con-
tractt Due to the faot that one or more of the
speclal partnerships entered into by General Part-
ner may be terminated from time to time, on acoount
cf & Special Partner either desiring to enter the
prectice of law by himself or to join another firm
of attorneys, Gensral partner considers it highly
desirable to retain and treat as oonfidsntiel the
receipts and disbursements of the firm of X & Y,
composed of General Partner and assoolated Special
Partners; and, Special Partner, named in this agree-
rent, having confidence in the fairness, honeaty
and integrity of General Partner, does hereby
agree, bind and obligate himself to accept, at all
times during the continueance of this special part~-
nership, ani at its dissolution, the statement of
General Pertner as to the smount of money which
represente the share of Special Partner in the nes
sarnings of sald firm of X & Y} snd, it shall
never be necessary or required of General Partner
that an itenized statesent of receipts or earnings
be given to Speclal Fartner, either during the
period of the operation of thls agreement, or at
its termination, and a certificate, under oath,

if rejuired by the bookkeeper of X & Y that the
amount due and owing to Speeial rartner as and for
his share, as hereinbdefore set cut, shall be con~
clusive and binding upon him, his heirs, assigns
end legal representatives,

"8, The special partnership herein formed shall
be automatieally dissolved by the death of eitr




276

Texes Unemployment Compensaticn Commission, page 12

Y or X, two of the Guneral Fartners, or by the
death of Specisl Yartner, with whom this sgree-~
ment is made; or 1t may be terminated at the
salection of either General Partner or cpeclal
Partner, with whom this agreement 1s made} or

it may be terminated at the election of either
General Partner or opecial Fartner, by the one so
8lecting to terminste giving thirty days' notice
tc the other; and, at the end of said thirty é&ay
period, this opeeial Partnership Agreement shall
in all respects be terminated, and Epecial Part-
nper shall be entitled to his share, as hereinbe-
fore set cut, of the net sarnings of CGeneral Part-
ner and all associated “pegilal Partners up to the
date of the termination of this partnership agree-
ment, but no longer. It is further mutually agreed
that no consideration will be given or allowanace
made to Speeial Partner, upon the termination of
this Special Partnership Agreemsnt on acgount of
any unccllected legal feea, salaries and retainers,
or to charges or earnings, on any unfinished legal
business, which have no% then been actually col-
leated; 1t being the intention of General Partner
and Specianl Partner to limit and restriot, and
they do hereby agree to limit and restrict Speclal
Partner’s share and interest, at the time of the
ternination of this dpecial ?artnarship Agreement,
to the sstual cash fees, salaries and retalners
collected up to the time of such dissoclution, but
not thsreafter,

*Phis Special Partnership Agreement shall be effec-
tive as of January 1, 1938, and shall continue until
dimssolved in the manner above set out.

*HITRESS THEE HARLE OF 7THE CORNTRACTING PAKTIES, thils
26th day of &pril, 1838.

General rartner

Lpeclal Partner
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story on fartnership, 4th 2d,., Sec. 2, kad defined
a partnersinip to be: : .

*"A voluntary contract between two or more com-
petent persons to place their money, effects,
labor, and skill, or some or all of them, in lawe
ful commeroe or business, with the understending
that there shall be a communion of the profite
thereof between them." '

The contracts disclose that the general partners may
take in or contrasct with other special partners without con-
sulting A or B, One of the moat important elements of parte-
nership is the deleotus perscnarum - the right to choose
one's own partner. A pariner's right to object to the ade
misslon of a new partiner is not & matter of contraoct right
which c¢an be bargained away but exists asz & fundamental right
of a partner,

These so-salled apeocial partners have marely contracted
to perform personal services for ccmpensation which our law
defines as "wages™ or remuneration for personal services.

It is noticeable that the general partners specifiocally
withheld the power to rix the pollioles of the firm giving
these assooietes nc volee or control of the unlon they have
formed. -

Paragraph (b} of the contract with B guarantees him a

i:arly compensation of §5,000.00 payable in twelve equal sums.
has no olaim for any other amount of monsy 1f the net

earnings, es defined by the contract, do not reasch a figure
that would bring him more on a computation of 5% of the net
earninga. He hes no right to ask for an acsounting of the
recelpts and disdursements., He contributes services, but no
capital nor is he permitted to asquire any interest in the
property of the partnership, At the minute of the expiration
of his contract with X and Y, he has no interest whatever in
any uncollected [ees or retsiners, The firm is as fres of
him, under the contract, as they would be of any employee,

In conolusion we wish to gquote from Story on Partner-
ships, 4th 2d., “ection 49, the following:
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"e « o« Where oue party ie stripped ol the

povers and rights of a partner, and clothed only
with the more limited powers und rights of an
agent, it seems harsh, if not unreasonable, to
erowd upon his the duties and rsesponsibilities of

a partner, which he has never assumed, and for
which ke has no reciprocity of reward or interest.
it has, therefore, been well seid by ir, Chancellor
ignt, in his learned Commenteries, that *'to be a
partner, ocae wust navs such an interest in the
proirits, &8s will entitle him to an aocount, and give
him a specifio lien or preference in payment over
cther creditors. 7There iz & distincticn between a
stipulation for & gompensaticn for labor propore
tioned tc the profits, which does 10t make a person
8 partaer; and a stipulation for an interest in
such profits whkich entitleg the party to an aegount,
as a partner.' Ané ¥r, Collyer has given the

same doctrine in equally expressive terms, when

he says, that in order to conatitute a communion

of prolfits bDetween the parties, which shall make
them partners, the intercat in the profits muast de
mutualj that 1s, each perscn must have a specifio
interest in the profits, as a prinecipal trader."

The centracts submitted fall to satiefy these tests,

e nre of the opinion thet 4 and P are not partners but
are in the employment of the law fira of X and Y.

Yours very truly

ATTORNEY GEINSRAL O TEXAS
APPROVAY DEY b, 1940

FIRST ASSISTANT
EH:R ATTORNEY GENERAL

CPINION
COMMITTEE

BY._ .
CHAIRMAN




